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1  Introduction to the Japanese Tort Law

(1) Discussions on pure economic loss

  Japan is one of the country where the concept of “pure economic loss”
 is not fully recognized among the lawyers
. Although we do not discuss it using the concept of “pure economic loss”, we discuss it as a problem of negligence or scope of damages
. 

If we define "pure economic loss" as economic losses occurred to the plaintiff in a situation in which he/she has suffered neither personal injury nor damage to a tangible property, such losses can be seen in many cases.  As it will be discussed later, in some cases the courts deny the recovery of such losses, but in other cases the courts are more generous in giving recovery to the plaintiff. We are still struggling to find out why the court treats them differently and whether there is justifiable reason for it.

(2) Basic structure of tort in negligence

First, let us have a quick look at the basic structure of tort law in Japan. Article 709 of the Civil Code of Japan provides that negligence, infringement of legal interest and causation are the requirements necessary for recovery of damages in tort. Originally the Civil Code used the expression “infringement of right” instead of “infringement of legal interest”.  But the requirement of “infringement of right” was considered to be too narrow to protect the affected party in many cases where the plaintiff’s legal interest was not able to be labeled as “legal right”. 

The leading case was the Daigaku-yu Case
 in 1924. The plaintiff was a lessee of the premises and running a public bath named Dagaku-yu at this place and the defendant was the landlord. The lease contract was terminated by the landlord and the plaintiff had to close the pubic bath. The law report does not explain whether the termination of the contract had legal grounds. But whether the termination could have been justified or not, the plaintiff had in any case legal interest in using the name Daigaku-yu, which was hindered by a wrongful act of the defendant. The nature of the wrongful act of the defendant is not clearly explained in the law report. It says only that the defendant interfered plaintiff’s selling of the name Daigaku-yu and had let the next lessee use the name. The plaintiff claimed damages in tort for the loss of the name Daigaku-yu.  The issue was whether there was any infringement of  “legal right”. The lower court dismissed the plaintiff’s claim, because Daigaku-yu was not a registered name of the business, it was a kind of good will which was not considered as legal right. But the Supreme Court allowed recovery of damages to the plaintiff reasoning that even though plaintiff’s interest is not a “legal right”, it is certainly “legal interest” and such “legal interest” should be protected in tort. This case may be the first case on pure economic loss in Japan.

 Since the Daigaku-yu case it was the firm position of the court to relax the requirement of “legal right”. The academics also supported this trend. The term “legal right” in the context of “infringement of legal right” was always loosely interpreted by the court compared to German law which limited the application of Article 823 BGB only in cases of “absolute right”.  These backgrounds led to the revision of the Article 709 in 2005 replacing the term “legal right” with “legally protected interest”.  

   It could be summarized that Japanese law did not have a general rule which bars the recovery of pure economic loss. Rather Article 709 was interpreted in such a way to allow recovery of pure economic loss. And in the end Article 709 was revised and thus the obstacle against the recovery of pure economic loss was removed.

   But this does not mean that we have allowed every kind of pure economic loss to be compensated. We will see this through answering the following hypothetical cases.

3 Direct and indirect damages

(1) Indirect damages of close relatives

 I shall start from the situation where someone other than the plaintiff was injured and a closely related plaintiff such as the spouse of the injured person suffers economic loss. In such a case the plaintiff suffers no physical injury, only economic loss. This is a typical case of pure economic loss, though we do not discuss these cases using the terms “pure economic loss”. Some academics discuss it under the concept of “indirect damages” or “indirect victim”.

  Academics generally are of the opinion that such close relatives can claim recovery of economic loss from the wrongdoer. But the issue is not very often discussed before the court. Because the spouse and the children have right to inherit the legal status of the “direct victim” including the right to claim damages against the wrongdoers, usually there is no need to discuss the possibility of recovering pure economic loss caused by the death of the “direct victim” . Recovery of pure economic loss is important only in cases where the plaintiff is a close relative of the direct victim but does not have right of succession.    

Sendai District Court, 7 Feb.1968 was such a case
. In this case the brother of the direct victim who died from defendant's negligent car driving claimed for compensation of his economic loss. The plaintiff was financially supported by the victim because he lost his eye sight in his childhood and was not able to work. The direct victim had a wife and children, therefore the plaintiff was not entitled to succeed his deseased brother. The only way for the plaintiff to recover damages was to argue that his position to receive financial support from his brother was lost by the negligence of the defendant. The court ordered the defendant to compensate the economic loss suffered by the plaintiff reasoning that there was “adequate causation” between the negligence of the defendant and the loss of the plaintiff. 

(2) Other indirect victims

  Other cases which fall into this category are the cases in which an employer suffers economic loss because of his employee being injured by an accident of a third party. Here, the Supreme Court sets out the rule that an employer cannot in general recover economic loss caused by an injury of his employee. In the Supreme Court case Shinmeido Corp. v. Kondo 
, the plaintiff was a small company which was owned by a chemist. Before he set up the company he owned a pharmacy shop. But for tax and other reasons, the chemist established the corporation and became the CEO. The substance of the business did not change before and after the establishment of the company. He was the only person who had the knowledge of drugs. After setting up the corporation, the chemist was injured by a car accident caused by defendant’s negligence. Because of his injury the chemist was not able to work as before. Therefore the turnover of the company decreased 15%. The company as a plaintiff sued the defendant for compensation of the economic loss it suffered. The Supreme Court ruled that a company is in general not entitled to recover damages caused by an injury of its employees. But the court considered the fact in this case that the company and the injured chemist are in fact identical. Therefore recovery to the company means recovery to the individual person who owned the company. Under such circumstances the court made an exception that the company can be the plaintiff to claim recovery of the economic loss which it suffered by the injury of its CEO
. This rule is followed by the lower courts until today.

  Although the court did not clearly explain why in this case it allowed the recovery of pure economic loss of the company, the fact that the injured chemist was the substantial person of the company and without him the company could not continue its business probably played an important role in deciding the case. If the person injured was an employee who can be replaced by other person, the company should have done so, and therefore the economic loss of the company would not have been recoverable.

The concept of indirect damage or indirect victim is influenced by the German doctrines which limits the recovery of damages of the indirectly injured person. But interestingly the Japanese scholars did not show interest in the German doctrine of “Drittschaden Liquidation” which allows the directly injured person to claim for the damages suffered by the indirectly affected person. 

4  False information 

 Another group of cases in which pure economic loss becomes an issue is the false information cases. The plaintiff could be a person who has contractual relation with the defendant and received false information directly from the defendant or he could be a person who has no contractual relation with the defendant but received information provided by the defendant through another person. 

(1) Direct receiver of false information

  Usually the direct receiver of false information has a contractual relation with the person who provided false information. Therefore the case will usually be dealt with contract doctrines. But there are some situations where contract doctrine does not apply.

  First, false information at the pre-contractual stage which caused economic loss to the other party is dealt with tort liability in Japan. For example, if one of the negotiating parties gives the other party expectation that the contract would be concluded, but in fact did not try to conclude the contract, he could be liable in tort. If the expectation of the plaintiff is reasonable and the defendant’s act constitutes negligence, the court will find the defendant liable in tort for the reliance damages of the plaintiff
. Usually such a  case is discussed as an example of culpa in contrahendo, but it is also an example of pure economic loss caused by false information from the defendant’s conduct or statement which gave the plaintiff impression that contract would be concluded.  

 Second, a situation in which one party actually concluded a contract but that was because its decision was influenced by false information from the other party is usually dealt with contract doctrine of fraud. When the provider of false information knew that his information was false, it is a typical fraud case. The other party can claim the contract to be void. Some difficult problem arises when the requirement of fraud is not met. For example, when the provider of the false information did not know that his information was false, the other party cannot claim the contract to be void
. Is it possible for the disappointed party to sue the other party in tort? There is no case which discusses this theoretical problem, but in some lower court cases recovery is allowed in tort 
. 

This raises a problem of conflict between contract and tort. If the contract theory of fraud means that the contracting party is protected only when the requirements of fraud are met, then to give protection in tort in cases where these requirements do not exist will undermine the solution of contract. 

   Even though there is possibility of nullifying contract by fraud, plaintiff may chose to claim damages in tort, just because fraud is usually difficult to prove. There are series of such cases in which consumers made contract with financial service providers without understanding the risk of the contract (purchase of insurance policy)
. The court deals these cases with tort if there was a breach of duty to explain by the defendant. The chances for the plaintiff to win such a case depends on the circumstances, but if the court finds breach of duty to explain, the plaintiff can recover economic loss which is usually the difference of the value of the contracting price and the present market value.  

(2) Indirect receiver of false information

  Accountants may face litigation from the indirect receiver of false information. Accountants’ false or inaccurate financial statement may cause economic losses to the person who relied on this statement and made business decisions. But there is no case in which accountants became target of litigation because of their negligence in financial statement causing economic losses to the person who relied on this statement and made business decisions. But because there is no legislation limiting the liability of accountants to clients and Article 709 of the Civil Code provides general protection against negligent wrongdoing, it is possible that the courts will find the accountants liable in cases where there was foreseeablity of damages sustained by the third party.

  So far the cases we have are all related to the liability of directors of a company against third parties. Article 429 of Corporation Act provides that directors are held liable against third party when their conduct constitutes gross negligence.  Worksystem Corp. v. Okura, Yokohama District Court 24 Jun.1999, is a typical example in which the director of the company was involved in a fraudulent financial statement of the company. The plaintiff relied on the F/S and made contract with the company, but the company went bankrupt and the plaintiff suffered economic loss. Therefore the plaintiff claimed recovery from the director of the company. The court ordered the defendant compensation of plaintiff’s economic loss. 

As for the result itself there is little problem. But from theoretical point of view whether this third party liability of a director is an exception to the general rule of tort or whether it is a logical consequence from Article 709 of Civil Code is a problem. The majority of academics explains this liability as an exception to the general rule of tort liability in the sense that the gross negligence is required instead of simple negligence. Also this liability is special in the sense that foreseeability of the third party is not necessary. If directors have foreseeability of the third party’s damages, the third party can sue the directors on grounds of negligence in the Article 709 of the Civil Code.

5 Economic torts

  Another important group of cases in which pure economic loss is discussed are economic torts. This can be divided in some sub-groups. 

(1) Infringement of contractual interest

  Infringement of contractual interest occurs in cases where the plaintiff has contract with someone, but his contractual right is infringed by a tortious conduct of a third party. The Supreme Court acknowledged the possibility of tort liability in 1915 in a case where the wrongdoer intentionally infringed the contractual interest of the plaintiff
. In this case plaintiff was a lender of money to the debtor. The defendant in conspiracy with the debtor faked a document which showed that the defendant had right to receive payment from this debtor, but in fact there was no such debt. The document was faked so that the defendant could seize the property of the debtor and hide it from the creditor, the plaintiff. Because of this conspiracy the plaintiff was not able to get his money back from the debtor. Nor could he seize the asset of the debtor. The Supreme Court ruled that infringement of contractual right is generally not protected from tort but that the plaintiff can recover damages when the wrongdoer intentionally infringed the contractual right. This rule is followed the other courts.

 Infringement of contractual right also occurs when a third party recruits an employee to change his job. Persuading an employee to change his job is in general not a tort against the former employer. But the conduct of recruiting becomes illegal when it is done in an unfair way. Tokyo District Court 25 Aug.1993 is a case in which former employees established a new company and recruited other employees of the former employer to work with them
. The plaintiff, the former employer sued the former employees for damages in tort, but the court denied recovery of economic loss suffered by the plaintiff. The main issue was whether the defendant’s conduct was illegal or not. The court ruled that the recruitment of the employees is in general not illegal unless it is done in an unfair or socially inappropriate way
. Freedom of competition is stressed in this situation.

(2) Unfair competition

 Unfair competition is covered by Unfair Competition Prevention Act which prohibits certain types of unfair competition defined in the Act
. Unfair competition is also a tort under Article 709 of the Civil Code. The difference between the liability based on Unfair Competition Act and that based on Art.709 is that the Unfair Competition Prevention Act presumes the amount of damages and also gives court power to order injunction. But the basic character of unfair competition is thought to be tort. Therefore even if the requirements for unfair competition defined in the Act are not met, the plaintiff can sue the defendant on grounds of negligence
 (Art.709 Code Civil). Negligent conduct could be held liable, but what kind of negligent conduct constitutes tort is a difficult problem. The plaintiff must prove it. Generally, in a free market society competition does not constitute tort. 

(3) Infringement of business interest

 Closely related to the problem of unfair competition is the infringement of “business interest”. The court does not define what business interest is, but in some cases the plaintiffs are given recovery of economic loss on grounds of infringement of business interest.  In Tamaki Corp. v. Murakami
, Tokyo District Court, 26 Aug.1998, the defendant, a former employee of the plaintiff company copied customers’ data kept by the plaintiff and used it to send the same kind of cosmetic products to these customers. The plaintiff had to send letters to these customers to explain what has happened. Furthermore plaintiff also lost chance to sell its product to them, because some of the customers bought cosmetic products from the defendant. The court found that the conduct of the defendant intentionally or negligently infringed the business interest of the plaintiff and ordered the defendant to compensate the economic loss of the plaintiff.  

It is not clear how the law in this field will be developed in the future, because protection of business interest is likely to be influenced by policy. But the court seems to be willing to protect business interest with tort doctrines.

6 Environmental torts

 In the case of Nagoya High Court 17 May 1989, the plaintiffs were traders of sea products in Kanazawa City and suffered economic loss because of an accident in the nuclear power plant owned by the defendant
. Very small amount of radioactive substances leaked from the defendant’s power plant into the Tsuruga Bay. Although this did not actually contaminate the fishes, consumers were cautious of buying fishes caught from the nearby sea. The plaintiffs, merchants who work in the fish market in Kanazawa City, thus suffered economic loss caused by the decrease of the amount of sales of fishes. The court ruled that the recovery of fish merchants’ economic losses is reasonable only when they are doing business in a fish market close to the place of the accident (Tsuruga Bay). But the fish market of the Kanazawa City is more than 200km away from the place of accident and the fishes sold there usually come from different seas. For this reason the court denied recovery of economic loss of the plaintiffs. 

 Tokyo District Court 27 Sep.2004 is another case of nuclear accident which caused the drop of price of the land in the nearby area
. The plaintiff was planning to sell the land in lots, but because of the nuclear accident caused by the defendant’s negligence the price of the land dropped. Therefore the plaintiff claimed the difference of the planned purchase price and the present value of the land as economic loss caused by the defendant’s tortious act
.The court did not rule out the possibility of recovery of pure economic loss, but it denied the causation between the accident and the drop of the value of the land, reasoning that the drop of the price was caused by people’s general feeling of risk of the power plant and not by the accident itself.  

In summary, courts do not in general deny the possibility of recovery of pure economic loss, but in concrete cases they are careful to acknowledge the liability of the defendant. Especially in the environmental tort cases, courts are worrying that the liability would expand too much. And as for nuclear accident cases, they are very careful not to contradict with government’s policy of promoting power plants.  

2  Analyses and solutions of the Cases 1 to 9 

Each national report was to answer to the cases referred to in the questionnaire in three levels. They are level I Operative rules, level II Descriptive formants and level III Metalegal considerations. 

(1) Case 1
I  The Holly road works company is not liable in tort, unless it has intention to injure Black factory and their workers. 

II The tort law in Japan would not automatically deny the possibility of tort liability in this case. But whether the requirements of tort liability are met is another problem.

First, as for the requirement of “legal interest”, the court and the majority of academics would not deny the existence of legal interest in this case. Black factory has a contract with Public Utility to be supplied with electricity and to use it for its business. Such a status of Black factory will be acknowledged as legal interest. And their workers have contractual status with Black which is also legal interest. Some academics may deny their contractual status to be legal interest, but then they will face difficulty when a third party intentionally cuts the cable to injure Black factory and their workers. Because even though Holly road works may not be liable to Black factory and their workers in case of negligence, liability will surely be acknowledged in a case of intentional tort. It would be difficult to explain why Black factory and their workers have legal interest when Holly road works company has an intention to harm but not when it act negligently. Legal interest is an objective status of the injured party and therefore not dependent on the subjective element of the wrongdoer. 

 Second, as for the requirement of negligence, the majority of academics would deny negligence of Holly road works in regard with the economic loss suffered by Black factory or their workers. But if Holly road works company had intention to injure Black factory and their workers, it would be liable for the economic loss suffered by them. This consequence is elaborately explained by the so-called relational doctrine of Wagatsuma
 which is supported by many academics. According to Wagatsuma, in deciding the liability, the manner of infringement on one hand and the nature the infringed interest on the other hand are to be relationally considered. This means that if the infringed interest can be characterized as “strongly protected interest” such as property interest or right in rem, the manner of infringement could be of the slightest form of culpability, that is negligence. But if the infringed interest is characterized as “weakly protected interest”, the manner of infringement must be of a more serious form of culpability, that is intention (dolus). Many of the courts’ decisions also support this relational doctrine to explain the consequences of denying compensation in negligence but to allow recovery in intentional torts
.

  Third, as for the requirement of causation, Japanese law uses the concept of “adequate causation”
. Foreseeabilty is one of the elements to determine the existence of adequate causation. Therefore if there is no foreseeability the courts may conclude in case 1 that there is no legal causation between the conduct of Holly road works company and the damage of Black factory or their workers. What the Holly road works company should foresee and how concrete it should be could be an issue. In an abstract way the Holly road works company can foresee that there would be many factories to which electricity is delivered from that cable. And it could also foresee that if a factory cannot work because of black-out some of the workers would be laid off.  

III  Basic policy problem on this issue is not much discussed in Japan. The courts are careful not to be too generous, but also careful not to exclude the possibility of compensation. 

(2)Case 2　　

I The All-Stars cannot claim damages against the car driver.

II The case like this is called “indirect victim” case, and the “indirect victim” cannot in general claim damages against the injurer.  The precedent is the Supreme Court Case 15.Nov.1968, Shinmeido Corp. v. Kondo
, which ruled that “indirect victim” , a corporation in this case, can claim damage for economic loss caused by the injury of its employee only when the corporation can be regarded identical with the injured person. In this case the key person of the company was injured by a car accident and the company also suffered economic loss. The injured person was a pharmacist running a pharmacy with two employees but later established a corporation for his business because of some tax reasons. But the substance of the business did not change after the establishment of the corporation. He was the only person who had a license as pharmacist in the corporation, and he was also the CEO of the corporation. After the injury of the pharmacist the corporation suffered 15% loss in its turnover. 

The Supreme Court allowed recovery of economic loss of the company saying that there was adequate causation between the negligent act of the driver and damage of the corporation under the special circumstance of the case. This ruling on adequate causation is followed by the lower courts leading to the denial of compensation of an indirect victim in general, unless there is a special circumstance to justify its claim.
 

According to the rule set by the Supreme Court which acknowledges adequate causation only in a special circumstance where the direct victim and the indirect victim can be regarded as identical, All-Stars probably cannot claim compensation. Because what All-Stars is claiming for is the compensation of economic loss independent from that of the direct victim, and the Japanese courts seem to deny these kinds of damages which exceed the damages of the direct victim. 

But the scope of the rule is not clear. The courts are discussing the problem in the context of adequate causation. Therefore if the company can prove that the injured person is a key person who is not replaceable with other person, the courts might conclude that there is an adequate causation between the negligence and the economic loss of the company. But so far we do not have any such case.

Academics discussing this problem are influenced by the German doctrine and deny compensation to an indirect victim.

III Why the company cannot claim damages for losing its pivot player is not clear. If it was a tangible property of the company which was damaged, then the company surely can claim compensation for the economic loss caused by the damage to the property it owns. Why cannot we use the same logic for the loss of a star player which the company “owns” as a “property”? This question is not simple to answer. It is difficult not simply because we cannot own a person as property. The point is that a property belongs to the owner exclusively, but a player does not belong to anyone exclusively. But suppose the player has agreed to play exclusively with a certain team, it becomes very close to a company’s property and then could we not discuss the problem using the logic of property? 

(3) Case 3 

I  Other cattle raisers and the market traders might be able to recover economic loss, if they can prove that their economic loss is the inevitable consequence of the defendants negligent conduct, in other words, that there is an adequate causation between the negligent conduct and the economic loss.

II It is worth mentioning that other cattle raisers and the market traders in this case are not “indirect victims”. They are rather direct victims of the negligent act of the defendant. In contrast, the butchers are regarded indirect victims. 

 As for the direct victims, the problem is only the remoteness of damages. As explained in my introduction, for tort liability in Japan infringement of “legal right” is not a requirement. If “legally protected interest” is infringed, that is enough for tort liability under the condition that other requirements are met. In case 3 other cattle raisers and market traders do have "legally protected interest". Therefore the main issue for other cattle raisers and the market traders would be the legal causation.

  There is one lower court case in Japan which can be discussed in relation to the present case. It is the Nagoya High Court decision of 17.May 1989, in which the merchants of sea products in Kanazawa City suffered economic loss because of an accident in the nuclear power plant owned by the defendant utility company. Very small amount of radioactive substance leaked out from the defendant’s power plant and contaminated the Tsuruga Bay
. The fish merchants who traded at the Kanazawa fish market suffered economic loss, because the consumers feared that the fishes are contaminated and they avoided buying fishes traded in the market. Although the recovery of economic loss was denied for the plaintiff in this case, the court ruled that the fish merchants’ economic losses are recoverable if there was more close connection between the contaminated sea and the fish market. In fact the Kanazawa fish market where the plaintiffs were doing trading was relatively remote from the contaminated bay and most of the fishes which were sold in this market came from a different part of the sea. Although it is not clear from the case report, the fishermen and traders of a closer market to the contaminated area seem to have received compensation from the utility company in a settlement. 

  As for the butchers, probably their damages are too remote. Thus adequate causation in regard with their damages would be denied.

(4) Case 4 
I Shipwreck, the lessee of the ship, can claim compensation in tort for either the expenses uselessly incurred prior to the collision or loss of earnings due to cancellation of the two cruises, but not both. 

II There is not much discussion in Japan about this kind of cases. The problem is how he should think about the relation between the owner of the property and the lessee of the property. 

 Lessee of a property is entitled to recover damages she suffers during the period of its repair. Owner of the property is also entitled to recover damages if there is any damage to the owner. But some arrangements between the compensation of the owner and that of the lessee is necessary so that there will be no double compensation.

 Even though there is no case regarding expenses uselessly incurred to a lessee, the following case shows that the courts allow compensation of economic loss suffered by the lessee. Tokyo District Court, 30.Oct.1996
 was a case in which the lessee of a truck claimed compensation against the driver of another car which collided with the leased truck. The plaintiff was using this truck for a construction work. The court allowed the lessee to recover damages, which were the difference of the lease price for a new truck and the lease price of the present truck. Though it does not appear in the case report, the owner of the truck probably received compensation for the truck from the other driver or from the insurance. This might raise question on the relation of the compensation to the owner and that to the lessee. I will not discuss this problem in detail, but at least in this case compensation both to the owner and to the lessee would be of no problem.

  As for the compensation for loss of earnings of a lessee, the following court decision allows its recovery. The Osaka District Court, 7.July 1999
 was a case in which a negligent car driver crashed his car into a car washing machine leased by the plaintiff. The lessee suffered loss of earnings during the period of repair. The court allowed recovery of lost earnings by the lessee. According to this rule, in our hypothetical case 4 Shipwreck can recover its loss of earnings. But it cannot claim compensation for the expenses at the same time. For these expenses are necessary costs for the earnings.

(5) Case 5 

I  The wife can claim compensation under the general rule on tort liability provided by article 709 of the Civil Code, so far as the amount of damages is reasonable.

II Although the solution mentioned above would be supported by the majority of academics and the courts' practice, the explanation of the conclusion is not so easy. 

 There is a recent case of the Tokyo District Court Hachioji Division 17 Oct.2000
, in which the wife of an injured husband was a taxi driver but had to close her business while looking after her husband. The court referred only to the negligence of the driver in regard with the husband, the injured person, but did not give any explanation why the driver is liable against the wife. The court seems to think as though there is single tort with two victims. But theoretically the tort against the husband and the tort against the wife are different torts. As a logical consequence thereof the court should have explained in this case that there was a tort against the wife. But as said before, this is not easy. Especially the foreseeability which is a prerequisite for negligence is difficult to find. One way to explain the tort against the wife in consistence with the general rule of tort liability is to presume the existence of the foreseeablity of close family relative who would suffer economic loss in case a family member is injured. For example if a child is injured, it is obvious that the mother will look after her child and thus if she has a job she will suffer economic loss during the care. But in usual tort cases, foreseeablity is not to be presumed. It is for the plaintiff to prove the existence of concrete foreseeability. Therefore the court's conclusion that the wife can claim compensation for economic loss is inconsistent with the requirements of tort liability.

 Even though tort liability against indiret victim can be justifiable, the scope of damages is another problem. As for the scope of damages, the court might limit the amount economic loss which is recoverable. For example, if the wife is running a business which yields a great sum of income, it would not be reasonable for her to close the business and look after her husband. Instead she should hire someone to look after her husband. 

III There seem to be some policy considerations as to why wife’s loss of earnings should be compensated. In more general terms, there seems to be a policy to treat a personal injury case differently from other cases, but this is not expressly stated in courts decisions or in academic writings. Economic loss of a close family member is treated differently from other “indirect injury”. As for mental damages this policy is seen in Article 710 which provides that certain family members can claim damages for pain and sufferings for losing their close family member without proving negligence against the surviving family members. This is a special rule in regard with mental damages, but the same protection can be given for economic loss.    

(6) Case 6 

I  Donna could be liable in tort against Paul under the general article on tort liability in the Civil Code (art.709), if foreseeability of Paul’s damages is proved.
She will be liable when she had intention to harm Paul. But whether Donna is liable in negligence is not clear.

II There is no court cases which can be regarded as precedent for auditor’s tort liability against third party. As mentioned above article 709 of the Civil Code does not require infringement of “legal right “ but simply of  “ legally protected interest”. Therefore there is a possibility that Donna could be liable against Paul. The key issues would be;  (1) whether there is a causation-in-fact between Donna’s conduct and Paul’s economic loss,  (2) whether this causation is an adequate causation, and (3) whether Donna could have foreseen Paul’s damages, that is to say whether Donna’s act constitutes negligence against Paul
. 

Some court decisions are influenced by the German doctrine in ruling that “indirect injury is generally not protected in tort”
. But this is not the majority of the lower courts’ opinion. They would rather allow recovery of economic loss if foreseeability is proved by the plaintiff. 

Academic writings on auditor’s liability are also scarce. Therefore it is difficult to say what the majority of the academics would say on this case. Those who write on this topic are usually influenced by the scholarly works in Germany and USA and therefore inclined to deny recovery of pure economic loss in such a case.

In an auditor’s liability case causation-in-fact is not a big problem, because the causation between the inaccurate audit and  economic loss of a third party who relied on the audit is relatively clear. Therefore the real issue is the second and the third problem of adequate causation and negligence. These two problems are difficult to distinguish. Courts tend to discuss it as a problem of adequate causation, but the academics usually discuss it as a problem of negligence. Both adequate causation and negligence are influenced by policy considerations. It is not a simple problem of foreseeablity. If a case like this appears before the court, the court will consider policy problems. 

III  Courts would consider as a policy matter that auditors liability against third party in negligence would be too harsh for the auditor. But on the other hand, if the Caterpillar, Inc. is not involved and not responsible for Paul’s damage, Paul can recover his loss from nobody. The courts in Japan would think that is not fair and try to find out a solution to balance the interests between the auditor and the third party. To admit liability only when the auditor has intention to harm could be a solution. But what does “intention” mean? Does it mean that Donna knew and wished that her false audit will give damage to Paul? Does it simply mean that Donna knew Paul will suffer damage but that she did not wish to injure him? Or does it mean that Donna knew her audit was false but that she did not know about Paul’s take over plan? Frankly speaking, we do not know which position  the courts will take..

(7) Case 7   

I  Probably Dieter can claim compensation against Credit Inc. under article 709 of the Civil Code. 

II Because it is clear that Credit Inc. was able to foresee that his conduct would injure Dieter’s interest, the court would probably allow Dieter to recover his economic loss from Credit Inc. The issue here is whether the infringed interest of the plaintiff is “legally protected interest” in the sense of Article 709 of the Civil Code. 

 Some academics would characterize Dieter’s interest as contractual interest and discuss the case as a case of infringement of contractual interest by a third party. The general understanding among the academics on infringement of contractual interest by a third party is that it constitutes tort only when the third party had intent to cause damage. This will lead to a denial of liability in negligence. But this does not mean that Dieter cannot recover anything from anybody in our case. The doctrine of infringement of contractual interest by a third party presupposes that the other contracting party is liable in contract. Therefore in our case, if First National Bank cancelled the loans to Dieter based on false information given by Credit Inc., First National Bank is liable in contract for breach of contract.

 Other academics might characterize Dieter’s interest as “business interest” and provide more protection to Dieter in tort. But this doctrine is still underdeveloped and it is not sure whether the courts will provide wide protection including compensation of economic loss. Recently, there was a case in which TV announcer in his program referred to serious contamination of vegetables in the suburb of Tokyo, which was later found to be inaccurate. The farmers claimed compensation for reputation damage and economic loss caused by drop of product prices and cancels of contract from supermarkets. This was a good case to discuss about economic loss, but the legal issue in the court was focused more on defamation rather than tort liability for economic loss
.  

III Different from case 6, in case 7 the false information given by Credit Inc. was targeting on a particular person. Therefore even if we acknowledge liability of Credit Inc., there is no risk of exposing provider of the information to excessive liability. Considering this difference,  it is more likely that the court would allow recovery in case 7 than in case 6. 

(8) Case 8 

I Nicholas can claim compensation against the RAC for destroying the evidence necessary for him to sue Alfa Romeo, if he can prove the damages. The ground for RAC’s liability would be RAC’s breach of promise to wait sixty days. But some court may also find RAC liable in tort. 

II If RAC did not promise Nicholas that they will wait sixty days for his inspection, RAC would not be liable for destroying the evidence, unless RAC intentionally did so. But if RAC promised to wait and breached his promise, RAC could be liable in contract or in tort.

 Contract in Japan do not need consideration. Any promise, even a unilateral promise could be a contract. Therefore, if RAC did not keep his promise and caused damages to Nicholas, he can claim damages including economic loss against the promissor. Of course, how much he can claim is another problem in this case, because the prospect of the civil action against Alfa Romeo is not certain. 

 Although there is a possibility of RAC being liable in contract, the courts might feel uncomfortable to characterize RAC’s promise as contract because RAC did not have any intention to be bound by his words. Then the courts could use RAC’s promise as a basis for reliance by Nicholas. In other words, Nicholas had reliance or expectation that he can use the engine as evidence in the civil action against Alfa Romeo, but his expectation was deprived by a negligent act of RAC.  Thus Nicholas could claim compensation in tort for damages. 

 As for the amount of damages, the court will consider the prospect of the civil action against Alfa Romeo. Therefore not the full amount but some proportional amount considering the probability of winning the case against Alfa Romeo will be given to Nicholas as damages. If this is not easy to prove, Nicholas might be able to claim for mental suffering. 

III This is not a case of “indirect victim”, rather Nicholas is a direct victim of RAC's tortious conduct. Therefore courts would be more generous to allow recovery of economic loss in such a case.  

(9) Case 9 
I  Mrs. Smith can probably claim damages against the Broker under the general delictual article in Civil Code. But she also can claim damages based on contractual liability, which is more probable.

II There is no doubt that Broker is liable in contract against Mr. Smith by giving inaccurate advice. If Mr. Smith was alive he can sue for damages in contract. After his death, his wife can succeed his legal status in contract with Broker. Even though there is no direct precedent, there is no doubt that contractual status is succeeded by his/her successor. 

 Whether Mrs.Smith can claim damages against Broker in tort would be an issue. This is worth discussing because in some cases tort liability is favorable for the plaintiff. If, for example Mrs. Smith did not know that Mr.Smith sought advice from Broker and did not know about the Broker’s false advice for more than 10 years, she cannot claim damages in contract because of the prescription period (10 years for contractual liability). But the tort liability will allow recovery for 3 years from the time she found the tortious conduct of the defendant, or 20 years from the time the tort was committed.
Putting aside these points for a moment, we must see whether the requirements for negligence liability are met in Case 9. First problem is whether Mrs.Smith had independent interest in the pension. It may depend on how the pension scheme is built, but usually surviving spouse has a special interest in pension. Therefore it is not difficult to say that Mrs.Smith’s interest in pension is “legally protected interest”, and that it was infringed by a false advice given by Broker. Second problem is whether Broker’s advice constitutes negligence against Mrs. Smith. This also may depend on the pension scheme but it would be fair to say that Broker was able to see that Mrs. Smith has legal interest in Mr.Smith’s pension and his inaccurate information will infringe her legal interest.     
Appendix

THE QUESTIONNAIRE  prepared by Professor Vernon Palmer and Mauro Bussani

Case 1

While maneuvering his mechanical excavator, an employee of the Holly road works company cut the cable belonging to the public utility which delivers electricity to the Black factory. The unexpected black-out causes the loss of two days of production. Black has to lay off a number of workers hired on a day-to-day basis. These workers are now claiming compensation from the Holly road works company for the loss of two days’ pay.

Case 2

Thomas is pivot in the All-Stars basketball team. A few days before the end of the championship, Thomas is hit by a car and unable to play for three months. In the absence of its best player, the team (until then at the top of the league standings) drops to fourth place. This results in considerable losses for the team owners. Can the All-Stars recover against the car driver?

Case 3

A cattle raiser allowed an infected animal to escape from his premises. The escape of the infected animal obliged the authorities to close the cattle and meat market for ten days. The cattle raiser is being sued by:

(a) other cattle raisers who for ten days have not been able to sell their cattle;

(b) the market traders who have lost their supplies; and

(c) the butchers who during this time have not been able to conduct their business.

Case 4

A collision prevented a passenger liner from sailing for a month. The Shipwreck Company, which had leased the ship, was forced to cancel two cruises in the Caribbean. Shipwreck sued those responsible for the collision, claiming compensation for its expenses uselessly incurred prior to the collision, and for its loss of earnings due to cancellation of the two cruises.

Case 5

A man was seriously injured and confined to bed for two months, during which time he was entirely unable to look after himself. His wife, who owns and runs a small shop, was forced to close her business while she looked after her husband. She is now suing the perpetrator of the accident for loss of earnings during the period of her enforced idleness.

Case 6

Donna audits the accounts of Caterpillar, Inc. inaccurately. Paul relies on these published accounts to launch a take-over bid. This is successful but Paul then discovers that the accounts overestimated the value of the company and that the price Paul paid per share was twice its actual value.

Case 7

Dieter, the owner of a small business, has a long-standing agreement with First National Bank. One day, Credit Inc., a credit rating institute, receives an anonymous phone call that Dieter’s business is about to go Bankrupt. Credit, Inc. makes no further inquiry and thus does not learn that the allegation is totally unfounded. Instead, Credit Inc. calls First National Bank and reports the information. First National Bank immediately cancels all of Dieter’s loans. As a result, Dieter suffers economic damages. He now sues Credit Inc. to recover his loss.

Case 8

 Nicholas was driving an Alfa Romeo GT automobile rented to him by RAC when he was involved in a head-on collision with another automobile. The engine of the rented vehicle intruded into the passenger compartment causing severe and permanent injuries. Following the collision, RAC took possession of the wrecked automobile and informed Nicholas that the car would be held for sixty days awaiting his inspection. Prior to that time, however, a RAC employee severed the front of the car and removed the engine. The severing of the car made it impossible to determine within a reasonable degree of certainty whether or not the vehicle had design, manufacturing and/or maintenance defects which proximately caused Nicholas’ injuries.

Nicholas sues RAC for negligent spoliation of the evidence and tortious interference with a prospective civil action against Alfa Romeo.. 

Case 9 

Mr Smith became an employee of ALPHA, as an account manager, having previously been employed by OMEGA and, while so employed, was a member of their occupational pension scheme. He was told by ALPHA that he was eligible to join the ALPHA occupational pension scheme. As an employee, he would, unless he wished to opt out, be automatically joined to the scheme and deductions will be taken from his first salary payment. Before making up his mind, Mr Smith contacts an Insurance Broker. Based upon a careless reading of the materials provided, the Broker vaunts the economic virtues and performances of OMEGA Pension Fund (“OPF”) and suggests that Mr Smith should opt out of the ALPHA scheme and join the OPF scheme, which he in fact did.

On Mr Smith’s death, Mrs Smith, his widow, finds out that payments from OPF are  100,000 Euro less than what she would have received from ALPHA. Mrs Smith sues the Broker.

� In the data base on legal articles written in Japan I found only six articles discussing “pure economic loss”. 


� Tokyo District Court, 27 Sep.2004  handled a case of a nuclear accident. In the process of producing nuclear fuel in the defendant’s facility, the defendant did not follow the strict procedure required the manual and therefore radioactive substance leaked outside the facility. Though the radioactive substance did not actually harm the plaintiff or its property but it caused rumor among the people that the land owned by the plaintiff is contaminated. And therefore the plaintiff who was planning to sell its land suffered financial losses. The defendant argued that the plaintiff’s damages are pure economic loss and therefore not recoverable under Japanese law. The court dismissed the plaintiff’s claim on the ground that there was no causation between the defendant’s accident and the plaintiff’s damages. 


� For more information about liability for pure economic loss in Japan, see:Yoshihisa NOMI, Protection of Economic Loss and Tort Law, Hundred Years of Civil Code, vol.1, pp.619-649 (1998). 


� Supreme Court, 28 Nov.1924. Daigaku-yu is a name of this public bath. Public bath is a privately owned bath but opened to the public. Daigaku means university yu means bath in Japanese and this public bath was located near Kyoto University. 


� Hanrei Jiho 521-74


� Supreme Court,15.Nov.1968, Minshu 26-12-2618. 


� Though the court allowed damages it did not use the terms “pure economic loss”.


�  D.JAMES  WONG  KIM  MING  v.  MITSUI & CO., LTD, Tokyo District Court, 30.Jul.1985. In this case the defendant who interrupted the negotiation was found liable in tort.


�  Civil Code does not have provision on misrepresentation. Therefore, when false information is given by negligence, the only way to protect the affected party is tort.


�  Nagoya High Court, 28 Nov.1991, Hanrei Jiho 1433-59, Yokohama District Court, 4 Sep.1996, Hanrei Jiho 1587-91 denied the claim based on fraud but allowed recovery of economic loss in tort.


� Consumers purchasing so-called variable insurance policy suffered economic loss because the value of the insurance policy depends on investment results of the insurance company. The companies which did not explain the risk of such contracts, they were made liable for breach of duty to explain.


� Supreme Court, 20.March 1915, Minroku vol.21,p.395.


� Hanrei Jiho 1479-86.


� Other courts take the same position. For example, see; Osaka District Court, 19 Jun.2000, Rodo Hanrei 791-8.


� Article 4 of the Unfair Competition Prevention Act provides that those who caused damage to the business interest of the others by negligently doing unfair competition shall be liable for the damage. 


� Tokyo District Court 27 Oct.1998, Hanrei Jiho 974-215 supports this general theory. 


� Hanrei Times 1039-199.


� Hanrei Jiho1322-99.


� Hanrei Jiho1876-34


� This case is probably the first case in which the terms “pure economic loss” is referred to. But this notion was originally used by the defendant who wanted to reject the compensation of the damages claimed by the plaintiff. 


� For the contents of the cases, see the Questionnaire at the end of this paper.


� Sakae WAGATSUMA, Law of Obligation, pp.76-81 (1971). Wagatsuma’s theory is summarized in this book, but his ideas were already expressed in many articles in the 1930s. His theory is based on the analysis of the cases and influence of German law. See also the decision of Supreme Court,7 August 1922 which ruled that infringement of contractual right by a third party will constitute tort only in when there is an intention to injure.


� Kagoshima District Court, 6 Sep.2000 was a case of infringement of legal interest of minority shareholders. The majority shareholders and the director of the company sold its business to a third party and dissolved the company, which according to the allegation of the plaintiffs, the minority shareholders, infringed their economic interest. The court dismissed the plaintiff’s claim but referred to the Wagatsuma formula summarizing it as follows; liability in tort will be determined by considering the legal interest of the plaintiff on one side and the manner of the infringement of the defendant on the other side.   


� The nature of adequate causation is discussed among academics. The courts' position is not clear, but the majority of the academics support the idea that adequate causation is a problem of negligence. See Yoshio HIRAI, Theory on Law of Damages,pp.309 et s. (1971). 


� Supreme Court Case Reports, vol.22-2, p.2614


� Osaka District Court, 28.Jan.1975, Hanrei Times 323-233. Here the injured person had a license to buy fishes as market trader. He was a key employee of a small fish selling company, but because he was injured by a car accident, the company suffered economic loss.  The court ruled that indirect victim cannot generally claim compensation for its economic loss and denied compensation saying that in this case the company was able to hire another person who has license to purchase fish at the fish market. The court denied adequate causation between the negligence of the defendant and the economic damages of the company. 


� The radioactive substance was in fact very small in amount. Therefore the court found that the fishes in sea were not actually contaminated. But the rumor among the consumers kept them away from buying fishes and the traders at the fish market suffered economic loss.  


� Traffic Accident Case Reports, vol.29,p.1589.


� Traffic Accident Case Reports, vol.32,p.1091.


� Traffic Accident Case Reports, vol.33, p.1663.


� Foreseeability is one of the element to judge existence of adequate causation, but it is also a prerequisite for negligence.


� Nara District Court, 31 Jan.2001, Traffic Accident Case Report, vol.34. p.165. Though this is not a case of auditor’s liability.


� Supreme Court, 16.Oct.2003, Minshu(Law Report of Supreme Court Civil Cases) 57-9-1075 remanded the case to the High Court suggesting the possibility of liability on grounds of defamation. Later the defendant TV company settled with the farmers to pay 10 million yen.
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